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This department in its earlier opinion has expressed the view that there is no requirement for obtaining
permission of the Court under section 8(2) of the Hindu Minority and Guardianship Act, 1956 for alienating
undivided interest of minor in joint family property and that however, if the property in question has been
shared amongst each member of the family and the question of alienating the undivided interest in such
property is not involved then the permission of the court would be necessary.

The Revenue Department has now referred the matter to this department for opinion of this department as
to whether what would be the legal position in such case under the Muslim Personal Law.

Section 348 of the Mahomadan Law provides that "minor" means a person who has not completed the

age of 18 years. Section 359 of the sad law provides as to who would be the guardian of the property of a
minor. The said section provides that the following persons are entitled in the order mentioned below to be the
guardians of the property of the minor.

the father

the executor appointed by the father's will

the father's father

the executor appointed by the will of the father's father

> own =~

Section 360 provides that in default of the legal guardian mentioned in the section 359, the duty of
appointing a guardian for the protection and preservation of the minor's property falls on the judge as
representing the State. Thus, if there is no legal guardian, the court may appoint any other person as guardian
of the property of minor.

Section 361 provides for the de facto guardian. It provides that a person may neither be a legal guardian
nor a guardian appointed by the court but may have voluntarily placed himself in-charge of the person and
property of a minor. A de factor guardian is merely a custodian of the person and property of the minan'Il'e r_i
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facto guardian has no power to transfer any right or interest in the immovable property of the minor and that
such a transfer is not merely voidable but void.

So far as, alienation of the immovable property by the legal guardian is concerned, section 362 provides
that a legal guardian of the property of a minor has not power to sell the immovable property of the minor
except in the following cases namely (1) where he can obtain double its value (2) where the minor has no
other property and the sale is necessary for his maintenance (3) where there are debts of the deceased and
no other means of paying them (4) where there are legacies to be paid and no ther means of paying them (5)
where the expences exceed the income of the property (6) where the property is falling into decay and (7)
where the property has been usurped and the guardian has reason to fear that there is no chance of fair
restitution.

Section 363 provides for alienation of immovable property by guardian appointed by the court. It provides
that a guardian of property appointed by the court under the Guardian and Wards Act, 1890 has no power
without the previous permission of the court to mortgage or charge or transfer by sale, gift, and exchange or
otherwise.

It would thus appear from above that the legal guardian as provided in section 359 can transfer the
immovable property of the minor with regard to the cases as provided in section 362 as stated above and that
when the guardian is appointed by the court, he cannot sell or transfer the property of the minor without the
previous permission of the court. So far as the question of what procedure the Registrar should adopt for
varasity of the representative who represents a Muslim minor, section 34 of the Registration Act, 1908
provides for inquiry before registration by registering officer. Sub section 3 of section 34 of the said Act inter-
alia provides that the registering officer shall satisfy himself as to the identity of the persons appearing before
him and alleging that they have executed the document. The said provisions do not expressly provide as to for
satisfying himself about the identity of the persons what kind of evidence or proof he should call for and in view
of that the registering authority can call for such proof or evidences which he deems necessary for satisfying
himself about the identity of the persons.
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